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Opinion No. JM-250

Re: Whether the Texas Department
of Public Safety may probate the
suspension of a driver's license

Austin, Texas 787459 of a person who has been con-

victed of driving while intoxi-
cated as a resulct of a bhreath
test refusal

Dear Representative Evans:

You have ashked two questions concerning the suspension of a
person's driver's license in connection with prosecution for driving
while 4intoxficated. You first ask whether the Texas Department of
Public Safety [hereinafter DPS] may suspend the license of a person
convicted of drivirg while intoxicated [hereinafter DWI] and placed onm
probation following such conviction if the individual has been found
on appeal to have refused a breath test. Such proceedings are
separate and distinct from criminal proceedings under the DWI
statutes. Secondly, you ask whether the department may suspend a
driver’'s license vhen a person has been convicted of DWI by a jury and

such & jury recoamends that his license not be suspended, despite an
affirmative finding of a breath test refusal.

Article 67011-5, V.T.C.S., governs the adauinistration of breath
tests and the suspension of licenses for refusals to take the same.
Section 2(b) retquires that an arresting officer advise a person
arrested for DWI that refusal to submit to the test may result in the
driver's 1license being "automatically suspended for 90 days . . .
wvhether or not the person is subsequently prosecuted as a result of
the arrest."” Upon refusal of a request to submit to a breath test,
the arresting officer is required by section 2(d) to immediately make
a written report to the DPS. Upon receipt of the report the director
of DPFS is required to suspend the person'a license for 9C days after
the person is notified of his right to an administrative hearing on
the breath test refusal., V.T.C.S. art. 67011-5, §2(f).

The person vio refuses the breath test and is notified by the DPS
that hie license will be suspended has a right to request an adminis~
trative hearing. At these hcarings the court is required to order the
suspension of the license 1f 1t finds that there was probable cause
for the DWI arrest, that the person was given an opportunity to submit
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to a breath test, and that he rvefused. 1Id. #Z2{(f). Section Z(f)
provides further that these administrative hearings on breath test
refusals are required to be ''set in the same manner as a hearing under
Section 22(a)" of article 5587b, V.T.C.S. Thus, when the DPS is
informed by a driver that the driver desires an administrative
hearing, the DPS is required to set such case in accordance with the
provisions of section 22(a), article 6687b,

Section 22(a) vests jurisdiction of these administrative hearings

in municipal mayors and judges, or justices of the peace and provides
in part:

Sec. 22. (a) . . . Such hearing shall be had
not leas than ten (10) days after notification to
the 1licensee or operator under any of the
provisions of this section, and upon charges in
writing, a copy of which shall be given to said
operator or licentee not less than ten (10) days
before said hearing, except as otherwise provided
by this subsectioa., For the purpose of hearing
such cases, jurisdiction is vested in the mayor of
the city, or judge of the police court, or a
Justice of the leace in the county where the
operator or licensee resides . . . It shall be the
duty of the court to set the matter for hearing
upon ten (10) days’ written notice to the
Department . . . liotice by registered mail to the
address shown on the license of the licensee shall
constitute service for the purpose of this
section. . . .

Article 67011-5, section 2(f), incorporates article 6687b,
section 22(a), only for the purpose of determining the manner in which
breath test refusal cases are "set." Article 67011-5 does not
incorporate other provisioans of article 6687b, portions of which
provide for the probation ¢f license suspension, which we believe do
not have anything to do with the "setting" of the administrative
hearing. See V.T.C.S. art. 6687b, §22(e) (asuthority to probate
license revocation or suspension). There is no provision in eicher
article 67011-5 or 6687b, §22(a) which provides for the probation of a
licensec suspension for the failure to submit to a breath test.

Attorney General Opinlon 11-1201 (1978), concluded that arcicle
67011-5 incorporated the probation provisious of article 6687b, We
believe that this opinion nisconstrued the statutes and it is hereby
overruled, In 1983, the lepislature amended article 67011-5 to make
it clear that suspension of a driver's licerse for refusal to take a
breath test is an entirely separate matter from the penalties and
procedures of article 6637 (e.g., waining that suspension will
automatically take place r:gardless of "whether ur not the person is
subsequently procecuted as a result of the arrest" section 2(b);
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deletion of pertinent part of ald section ¢ requiring reinststement of
wuspended liccnse when person found "not guilty” of DWI). Thum, the
suspension at issue here is aspparently intended to be a purely civil
penalty. Attorney General Opinion H-1201 may have been incorrect
under the old language; it is more clearly incorrect under the amended
language. We conclude, in answer to your questions, that the
suspension of a driver's license for failure to submit to a bresth
test may not be probated notwithstanding the fact that a conviction in
a different court of a DWI nffense may have resulted in a probaced
sentence or the fact that tae jury following a DWI couvictior has
recommended that the license not be suspended.

BUMMARY

The suspension of a driver's 1license for
failure to submit to a breath test mav not be
probated.
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